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Sent: Monday, February 04, 2008 3:34 PM

To: Tate, Michele

Cc: Morrison, Richard; Pizarchik, Joseph; Simeone, Christina

Subject: FW: Draft Final-Form Regulations, 38 Pa. Bull. 80

Original Message
From: Kurt Weist [mailto:weist@pennfuture.org]
Sent: Monday, February 04, 2008 3:30 PM
To: wallen@state.pa.us
Subject: Draft Final-Form Regulations, 38 Pa. Bull. 80

Attached as a .pdf file are the comments of the Pennsylvania Federation of Sportsmen's Clubs, Inc., Pennsylvania
Chapter Sierra Club, Pennsylvania Council of Trout Unlimited, Mountain Watershed Association, Inc., Center for Coalfield
Justice, and Citizens for Pennsylvania's Future on the draft final-form regulations noticed for public comment on January
5, 2008 (38 Pa. Bull. 80). A hard copy will follow by first class mail.

Kurt Weist
PennFuture
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Sent Via Electronic Mail: wallen@state.pa.us
(Hard Copy to Follow)

Mr. William S. Allen, Jr.
Pennsylvania Department of Environmental Protection
Bureau of Mining and Reclamation
P.O. Box 8461
Harrisburg, PA 17105-8461

Re: Draft Final-Form Regulations
Coal Mine Reclamation Fees and Reclamation of Bond Forfeiture SiteS
38 Pa. Bull. 80 (January 5,2008)

Comments of the Pennsylvania Federation of Sportsmen's Clubs, Inc.,
Pennsylvania Chapter Sierra Club, Pennsylvania Council of Trout Unlimited,
Mountain Watershed Association, Inc., Center for. Coalfield Justice, and
Citizens for Pennsylvania's Future

Dear Mr. Allen:

On behalf of the Pennsylvania Federation of Sportsmen's Clubs, Inc., Pennsylvania
Chapter Sierra Club, Pennsylvania Council of Trout Unlimited, Mountain Watershed Association,
Inc., the Center for Coalfield Justice, Citizens for Pennsylvania's Future (PennFuture) and their
members, PennFuture submits these comments on the referenced draft final-form regulations.
Notice of the availability of the December 20,2007 revision of the draft regulations appeared in
the Pennsylvania Bulletin on January 5,2008. 38 Pa. Bull. 80 (January 5,2008). The draft final-
form regulations contain extensive changes from the proposed rulemaking published for public
comment at 36 Pa. Bull. 4200 (August 5,2006), which proposed to discontinue the collection of
the $100 per acre reclamation fee required by 25 Pa. Code § 86.17(e). 36 Pa. Bull, at 4202.

The short amount of time given to analyze the new and complex mechanisms presented
for the first time in the draft final-form regulations is a substantial obstacle to identifying and
fully exploring all relevant issues during the public comment period. In addition, although the
Pennsylvania Department of Environmental Protection (PADEP) presented background data and
hypothetical scenarios to the Mining and Reclamation Advisory Board (MRAB), the draft final-
form regulations in the December 20,2007 revision of "Annex A" are not supported by any
documentation containing information that is critical to understanding the new system the
regulations would establish, such as the amounts of current and projected funding in the various
categories described in the draft regulations, the estimated annual cost of operating, maintaining,
and recapitalizing mine drainage treatment systems at ABS Legacy Sites and the basis for that



estimate, and the number of mines that may be added to the ABS Legacy Sites category and the
treatment cost risks they present. More important, on the central question now at issue in this
rulemaking, PADEP has presented no demonstration that new system would, as a practical
matter, guarantee that treatment of all post-mining pollutional discharges will be provided in
perpetuity at the relevant mines. Section 1 of these comments analyses that central issue, and
concludes that draft final-form regulations fail to provide the guarantee required by law.

The six organizations submitting these comments have a longstanding and intense
interest in this rulemaking. Five of the organizations were the Plaintiffs in matter of
Pennsylvania Federation of Sportsmen's Clubs, Inc. v. Kempthorne. 497 F.3d 337 (3d Cir.
2007), and are the Plaintiffs in the citizen suit initiated in 1999 under 30 U.S.C. § 1270 that is
now captioned Pennsylvania Federation of Sportsmen's Clubs, Inc., et al v. McGinty, et al.. No.
99-cv-1791 (M.D. Pa.). Throughout both cases, the sixth organization, PennFuture, has served
as legal counsel for the Plaintiffs. For simplification, these comments refer collectively to the
coalition of six organizations as the "Federation."

Background: The Pennsylvania Regulatory Authority's Unfulfilled Duties

PADEP, as the successor to the former Department of Environmental Resources, see 71
P.S. § 1340.501, is the designated regulatory authority in Pennsylvania under the federal Surface
Mining Control and Reclamation Act (SMCRA). 30 C.F.R. § 938.10. One cause of action
asserted in the McGinty case seeks to compel the Secretary of PADEP to fulfill a
nondiscretionary duty under 30 C.F.R. § 732.17(f)(l) to submit a program amendment required
by an October 1, 1991 "Part 732" program deficiency notice from the federal Office of Surface
Mining Reclamation and Enforcement (OSM). See Kempthorne. 497 F.3d at 342-43 & n.l.
That mandamus-like cause of action under 30 U.S.C. § 1270(a)(2) simply seeks to compel the
Secretary to take the delinquent action, i.e., to submit a program amendment to OSM. It does
not, and cannot, ask the district court to dictate in advance the specific content of the program
amendment, which is to be determined through legislative or rulemaking proceedings at the state
level, and a program amendment proceeding at the federal level. Any challenge to the content of
the final program amendment would come through a separate judicial review proceeding under
30 U.S.C. § 1276(a).

If forwarded to OSM for inclusion in Pennsylvania's regulatory program under SMCRA,
the revisions to 25 Pa. Code §§ 86.1, 86.17(e), and 86.187(a) proposed in the draft final-form
rule would represent the program amendment submission the Federation has been demanding
since 1999. Below, in the hope of avoiding another proceeding for judicial review of a program
amendment, the Federation recommends that PADEP make additional changes to the final-form
rule before presenting it to the Environmental Quality Board (EQB) for action.

A second cause of action asserted in the McGinty case seeks to compel the Secretary to
fulfill the duty imposed by OSM in May 1991 for Pennsylvania to

submit information, sufficient to demonstrate that the revenues
generated by the collection of the reclamation fee, as amended in



Sec. 86.17(e), will assure that the Surface Mining Conservation and
Reclamation Fund can be operated in a manner that will meet the
requirements of 30 CFR 800.1 l(e). Pennsylvania could provide such a
demonstration through an actuarial study showing the Fund's soundness
or financial solvency.

30 C.F.R. § 938.16(h). The original deadline for this submission was November 1,1991. Id.
See Kempthorne. 497 F.3d at 342.

The Kempthorne decision overturned OSM's deletion of § 938.16(h) from the Code of
Federal Regulations and reinstated Pennsylvania's duty under that section provide a
demonstration of the Fund's actuarial soundness or financial solvency. Merely showing that the
state has created mechanisms though which the Fund may some day become actuarially sound or
financially solvent is insufficient to satisfy this duty, which demands that PADEP submit proof
to OSM that soundness or solvency actually has been attained. The draft final-form rule does not
provide such a demonstration of actual solvency, or even the lesser showing that the ABS
Legacy Account is guaranteed to become actuarially sound some day. The draft rule likewise
does not demonstrate that the pay-as-you-go system of the Reclamation Fee O&M Account
(which is not designed to function as a permanent reclamation funding mechanism), is
sustainable in perpetuity. (See Section 1, below.)

In light of PADEP's unfulfilled duty under § 938.16(h), Section 4 of these Comments
recommends that PADEP add to the final-form regulations requirements that the determination
of whether the ABS Legacy Account is actuarially sound be made by a qualified, independent
actuary under contract to PADEP, and that PADEP submit the actuary's report to OSM.

Overview of the Federation's Comments

"SMCRA requires that reclamation and treatment of all post-SMCRA mining areas be
guaranteed." Kempthorne 497 F.3d at 354 (citing 30 U.S.C. § 1259(a) and 30 C.F.R.
§ 800.1 l(e)(l)). The Court of Appeals' decision in Kempthorne specifically requires that the
Pennsylvania regulatory program provide an enforceable and complete guarantee for the
reclamation of "those mining areas originally bonded under the ABS [alternative bonding
system], and not yet converted to CBS [conventional bonding system] bonds," id. at 352, which
includes two groups of mines: "sites forfeited before the conversion to a CBS [conventional
bonding system] began, plus any additional sites whose reclamation costs are still not fully
covered by CBS bonds." Id. at 349.

The overarching question now presented by the pending rulemaking is whether the draft
final-form regulations would provide the required guarantee of full reclamation for these two
groups of "unconverted" ABS mines. Unfortunately, the answer is "no." Unlike the proposed
rule; however, which would have been a step in the wrong direction, the draft final form rule
would be a step forward, toward the objective of fully guaranteeing the reclamation of the
relevant mines. But as the Federation explains in Section 1 of these comments, the draft final-
form rule fails to provide the required guarantee of perpetual mine drainage treatment at ABS
Legacy Sites. It comes up short in this regard because it guarantees neither that the ABS Legacy



Account will become actuarially sound nor that the pay-as-you-go system of the Reclamation
Fee O&M Account will build all the necessary treatment systems and be capable of supplying
sufficient treatment funding for the indefinite (and perhaps infinite) period until the ABS Legacy
Account attains actuarial soundness.

A second fundamental problem with the draft final-form rule lies in its express
authorization to deposit "other moneys," and in particular, "appropriations," into the
Reclamation Fee O&M Account and the ABS Legacy Account. This problem would be
exacerbated if PADEP were to follow the MRAB's recommendation to amend the December 20,
2007 draft final-form rule by adding to draft Section 86.17(e)(3) language contemplating the
substitution of an "alternative funding source" for the reclamation fee. As the Federation
explains in Section 2, below, all of these provisions would violate SMCRA's bedrock principle
of cost internalization, under which the coal rnming industry must initially bear all costs of mine
reclamation, including treatment of post-mining discharges.

Sections 3 through 5 of these comments recommend the addition to the draft final-form
regulations of elements that are essential to satisfy the requirements of state and federal law
governing bonding programs. Sections 3 and 4 address specific deficiencies that contribute to
the overall failure to provide a guarantee of perpetual treatment discussed in Section 1. Section 3
shows that the regulations must include an enforceable commitment to timely construction of
treatment systems at the ABS Legacy Sites in order for any financial guarantee of operation and
maintenance (O&M) to be meaningful. In Section 4, the Federation.shows that the third
condition that must be satisfied in order for the ABS Legacy Account to be found "actuarially
sound" fails to identify the required margin of safety and is too general to provide a functional
standard. We suggest a replacement that would require the critical determination to be made by
a qualified, independent actuary, whose report would be submitted to OSM in accordance with
30 C.F.R. § 938.16(h). Section 5 recommends the addition to the regulations of a fourth
condition for finding the ABS Legacy Account actuarially sound, which is necessary to make
amends for past violations of SMCRA's principle of cost internalization discussed in Section 2.

The draft final-form regulations would attempt to declare that PADEP's annual
determination of the amount of the reclamation fee is "a final action of the Department
appealable to the Environmental Hearing Board." (Draft Sec. 86.17(e)(5)) In Section 6, the
Federation recommends that PADEP delete this provision from the regulations because the EQB
has no authority to determine whether or not an action of PADEP may be appealed to the
Environmental Hearing Board (EHB), and retaining this provision could create obstacles to the
approval of the rule that would upset the ambitious schedule PADEP has set for its promulgation.
For similar reasons, Section 7 recommends that PADEP revise the language of the draft final-
form rule throughout to express mandatory duties using the Legislative Reference Bureau's
preferred wording ("will").

In Section 8, the Federation recommends the addition of terms to the definition Section of
the regulations, as well as revisions to several new definitions presented in the draft final-form
rule. Largely for reasons explained in other portions of this letter, Sections 9 and 10 oppose both
the proposal to base the calculation of each reclamation fee payment on the acreage of the
operational area rather than the total permit area, and the MRAB's recommendation to remove



the draft provision setting a minimum rate for the reclamation fee. Finally, in Section 11, the
Federation suggests adding a clause to the draft regulations to make clear that the requirement
for PADEP to target a minimum balance of $3 million for the Reclamation Fee O&M Account
when setting the amount of the reclamation fee does not restrict the expenditure of funds from
the account.

The Federation supports the draft final-form regulations' structural approach of creating
two separate accounts, one (the Reclamation Fee O&M Account) akin to a checking account to
handle current receipts and expenditures, and the other (the ABS Legacy Account) the analog to
a savings account for accumulating the funds needed to guarantee future treatment of the relevant
discharges in perpetuity. Having separate accounts for those distinct functions makes practical
sense, and should help to avoid improper routing of receipts and disbursement of the relevant
funds. Granting PADEP the authority to adjust the per-acre rate of the reclamation fee is
generally an appropriate mechanism for ensuring that sufficient funding is available in the short
term to cover the treatment expenses at the ABS Legacy Sites.

The major shortcoming of the draft regulations, however, is the long term. Unless the
draft regulations are further amended to include a mechanism(s) guaranteeing that the ABS
Legacy Account will receive sufficient funding — from coal mining industry sources — to become
actuarially sound, they will fail to provide the enforceable guarantee of perpetual treatment at all
ABS Legacy Sites that is necessary to satisfy "the fundamental purpose of SMCRA's bonding
requirement, which is to ensure complete reclamation of mining sites in the case of forfeiture."
Kempthorne. 497 F.3d at 353.

1. The draft final-form regulations fail to guarantee that all discharges from all
ABS Legacy Sites will be treated in perpetuity.

The draft final-final form regulations would create a new, two-account structure to
address the requirement to provide treatment for all post-mining, pollutional discharges from
ABS Legacy Sites in perpetuity. The pay-as-you-go system using the "checking account," the
Reclamation Fee O&M Account,1 is intended to handle the immediate, short-term need to keep
up with current treatment obligations. As explained in Section LA, immediately below, it is not
designed to be a permanent solution, and by itself, does not provide a guarantee of perpetual
treatment. For the long-term future, the new structure would rely on the "savings account," the
ABS Legacy Account, to attain a sustainable corpus that would generate income sufficient to
cover the required discharge treatment expenditures in perpetuity. Section l.B explains why, as
structured in the draft final-form regulations, the ABS Legacy Account also fails to provide the
guarantee of perpetual discharge treatment required by SMCRA.

1 In connection with other recommendations presented in Section 8.B. of these comments, the
Federation suggests that this account be renamed the "Reclamation Fee OM&R Account."
Except when presenting language to be included in the regulations, however, throughout these
comments, the Federation uses the name of the account as it appears in the December 20,2007
revision of the draft regulations.



A. The short-term, pay-as-you-go system of the Reclamation Fee O&M Account
does not provide a guarantee of perpetual discharge treatment at all ABS
Legacy Sites.

It is not surprising that the pay-as-you-go system of the Reclamation Fee O&M Account
does not guarantee the treatment of the relevant discharges in perpetuity, because, as explained
above, it was not intended or designed to do so. Nevertheless, because the ABS Legacy Account
may never attain the level of funding needed to make it actuarially sound (see Sections 1.B and
4, below), the temporary mechanism of the Reclamation Fee O&M Account may by default
become permanent. The Federation therefore begins by showing that if pressed into permanent
service, the pay-as-you-go system of the Reclamation Fee O&M Account does not provide the
required guarantee of perpetual treatment of all discharges at ABS Legacy Sites.

For present purposes, there are two problems.2 First, as detailed in Section 3 of these
comments, many ABS Legacy Sites today lack the treatment systems that are needed to
decontaminate the discharges of mine drainage emanating from them, but the draft final-form
regulations contain no guarantee that these treatment systems will be built, much less that they
will be built in timely manner. Obviously, there can be no guarantee of perpetual discharge
treatment unless there is a guarantee that the systems needed to perform that treatment will be
built.

Second, even if timely completion of all the missing treatment systems were guaranteed,
there is no guarantee that the pay-as-you-go system framed by Section 86.17(e)(l)-(5) of the
draft final-form regulations would provide sufficient funds to operate, maintain, and replace all
the treatment systems at ABS Legacy Sites in perpetuity. Several features of the pay-as-you-go
system reveal it to be inadequate to work over the long haul.

Section 86.17(e)(3) of the draft final-form regulations would require PADEP to target a
minimum balance of $3 million for the Reclamation Fee O&M Account when setting the amount
of the reclamation fee. In the information it provided to the MRAB, PADEP estimated that the
annual operation and maintenance costs (including treatment system recapitalization)3 at existing
ABS Legacy Sites would be about $1.2 million, a figure that would rise - perhaps substantially -
if additional sites are added to the ABS Legacy category4 by operators of ABS sites defaulting on

2 Another fundamental problem, addressed in Section 2 of these comments, concerns the possible
sources of funding for the Reclamation Fee O&M Account.

3 m Section 8.B, below, the Federation recommends the addition of the term "OM&R Costs" to
the final regulations.

4 Because it was unclear whether this figure of $ 1.2 million per year includes the estimated
operation, maintenance, and recapitalization costs for ABS Legacy Sites that today lack
treatment systems, the figure might rise in the future even if no additional sites are added to the
ABS Legacy category.



their treatment obligations or failing to establish full-cost treatment guarantees.5 In light of that
estimate, PADEP apparently believes a $3 million minimum balance (which is 2.5 times its
estimate of $ 1.2 million in annual treatment costs) will provide a sufficient margin of safety, or
"cushion," to absorb any shocks to the system, such as an unexpected drop in acres subject to the
reclamation fee or an unexpected failure of one or more treatment systems that necessitates
significant expenditures on rehabilitation or replacement.

But here again, there are two problems. First, whether or not the cushion would be
adequate, even in the short term, depends on the accuracy of the treatment cost estimate, which is
not part of the draft regulations, and is not substantiated by any supporting documents. If the
$1.2 million per year estimate proves to be too low (see footnotes 4 and 5, above), targeting a
minimum balance of $3 million may provide little margin of safety, even in the short term.

Second, even with low or modest inflation, it does not take long for a cushion that
appears ample today to become thin and unforgiving. Assuming, as PADEP does elsewhere, that
the annual average long-term rate of inflation will be 3.1%/ to provide the same purchasing
power as $3 million does today, one would need $3.5 million five years from now, $5.5 million
twenty years from now, $13.8 million fifty years from now, and $63.5 million a century from
now. If treatment costs rise no faster than the assumed 3.1% general rate of inflation, annual
treatment costs that today are $1.2 million would be over $2.2 million 20 years from now, at
which time a minimum balance of $3 million would provide a cushion of only 1.36 times the
annual treatment costs. In fifty years, the annual treatment costs would be over $5.5 million,
meaning that targeting a minimum balance of just $3 million in the Reclamation Fee O&M
Account would leave the system vulnerable to even minor perturbations. By the century mark,
the annual treatment costs of over $25.4 million would dwarf the $3 million minimum balance,
which would no longer provide any meaningful margin of safety.

These figures simply illustrate the common sense notion that over time, any rninimum
balance set at a fixed dollar figure will provide less purchasing power, and thus less ability to
absorb unexpected developments, than one that is indexed for inflation or (better yet) set at a
level that is a multiple of the specific annual expenditures it is intended to cover (the idea
PADEP originally presented to the MRAB).

Even if the draft regulations were revised to set the minimum balance of the Reclamation
Fee O&M Account in such a manner, however, other practical considerations would prevent that

s The October 10,2007 version of the "ABS Not Started" treatment trust spreadsheet received
from OSM pursuant to a Freedom of Information Act request shows that dozens of permitted
ABS discharge sites currently lack full cost guarantees of perpetual treatment. They include the
collection of mines making up the Cooney Bros. Coal Co. "Pot Ridge" site, for which the
estimated amount of the required treatment trust is more than $14 million. For just seven of the
sites on that spreadsheet for which the current bond amount is provided, the total estimated
amount of the necessary treatment trusts exceeds the total bond available by about $1.77 million.

6 See Draft Technical Guidance Document No. 563-2504-450, "Financial Assurance and Bond
Adjustments for Mine Sites with Post-mining Discharges," p. 7.



account from guaranteeing that all discharges at ABS Legacy Sites will be treated in perpetuity.
For example, two assumptions underlying the draft final-form rule's pay-as-you-go system are
that roughly 2,000 acres per year will be subject to the reclamation fee, and mat civil penalties
collected from mining operations will be roughly $300,000 per year. Those assumptions may be
solid in the short term, but nobody can predict with confidence that they will hold true for
decades, much less in perpetuity. More generally, there is no assurance that the revenues to the
Reclamation Fee O&M Account will cover annual treatment costs that will inflate to $2.2
million (or more) in 20 years, $5.5 million in 50 years, and $25.4 million in a century.

Assuming that an enforceable commitment to install all necessary treatment systems is
added to the regulations (see Section 3, below), it nevertheless would questionable whether, even
in the short term, the pay-as-you-go system of the Reclamation Fee O&M Account provides a
solid guarantee of discharge treatment at ABS Legacy Sites. That question turns on the
adequacy of the $3 million "cushion," which in turn depends in part on the accuracy (and
conservatism) of PADEP's estimate that the ABS Legacy Sites will require only about $1.2
million in annual treatment expenditures. Without knowing more about the figures and
assumptions PADEP used in arriving at that estimate, it is difficult to assess whether the
Reclamation Fee O&M Account, as structured, would be sufficient to guarantee the treatment of
discharges at ABS Legacy Sites for the short term.

But even if it provides a solid guarantee for the next five or ten years, the pay-as-you-go
system of the Reclamation Fee O&M Account does not provide an elective guarantee of
treatment for the long term. As a result, the only way for the overall system of the draft rule to
provide the required guarantee of perpetual discharge treatment at ABS Legacy Sites is to
guarantee that the ABS Legacy Account will be fully funded fairly quickly, and that it will
remain solvent in the future. Unfortunately, as the Federation explains in the next subsection, the
draft final-form rule falls short on both scores.

B. The draft final-form rule does not guarantee that the ABS Legacy Account
ever will contain sufficient funds to be actuarially sound, or that it will
remain solvent in perpetuity.

Any guarantee of treatment for the long term future must be provided by the ABS Legacy
Account, which is that account's intended function. As fashioned in the draft final-form rule,
however, the ABS Legacy Account does not fill the bill. Again, for present purposes,7 there are
two fundamental problems with the draft final-form regulations' reliance on the ABS Legacy
Account as the long-term solution.

First, there is no guarantee in the final-form regulations that the ABS Legacy Account
ever will receive sufficient funding to become "actuarially sound," as defined therein. The

7 For the reasons explained in Section 2 of these comments, even if the draft final-form
regulations contained solid guarantees that the ABS Legacy Account would attain a perpetually
sustainable level of funding, its possible reliance on sources of funding outside the coal mining
industry would be inconsistent with SMCRA.



regulations provide that certain monies must, and others may, be channeled into the ABS Legacy
Account. But nothing in the regulations requires the ABS Legacy Account to reach the
sustainable funding level, currently estimated to be $43 million,8 at which it is expected to be
able to cover all required treatment expenses at ABS Legacy Sites without spending down the
principal in the account. Moreover, nothing in the rulemaking docket demonstrates that the
provisions of the final-form regulations would guarantee that ABS Legacy Account will reach
that perpetually self-sustaining level of funding. Will the ABS Legacy Account become
actuarially sound? The most anyone can say today is "maybe," and "maybe" is not a guarantee.9

Second, the ABS Legacy Account must not only attain the status of being "fully funded,"
but also must remain solvent forever. The fact that the determination of actuarial soundness is a
one-time decision that must last for eternity, with no mechanism for providing additional
infusions of capital once the (estimated) self-sustaining level of funding is attained, means that
the regulations must define a standard for actuarial soundness that is particularly conservative,
and more detailed than the standard articulated in the draft final-form rule. In addition, that
determination must be made by a qualified, independent actuary. The Federation addresses these
points in greater detail in Section 4 of these comments, below.

But going back to "attain," if the ABS Legacy Account is to provide the guarantee of
perpetual discharge treatment for the long term, then regardless of what specific funding
mechanism(s) is chosen,10 the draft regulations must guarantee that the ABS Legacy Account
will reach the sustainable funding level necessary for it to be found "actuarially sound." As
drafted, the final-form regulations fail to provide that essential guarantee, and therefore fail to
satisfy the requirements of SMCRA and 30 C.F.R. § 800.1 l(e)(l) as articulated in Kempthorne.

8 No document in the rulemaking docket or otherwise made available to the public explains or
substantiates this estimate, which is in current dollars. Assuming an average annual rate of
inflation of 3.1%, it would take $50.1 million five years from now, $58.4 million ten years from
now, $79.2 million twenty years from now, and $197.9 million fifty years from now, to give the
equivalent purchasing power of $43 million today. Although all interest on the ABS Legacy
Account must be kept in the account, and the account's funds may not be spent until it becomes
actuarially sound, the draft final-form regulations do not guarantee that the ABS Legacy
Account's earnings, together with any infusions to the account, will so outstrip the rising costs of
discharge treatment that the account's funding level will become self-sustaining for the long

9 Even if PADEP were to claim that that the ABS Legacy Account is certain to become
actuarially sound some day, it cannot say when that event will occur. PADEP also cannot say,
for the reasons explained in Section l.A, immediately above, that the pay-as-you-go system of
the Reclamation Fee O&M Account will provide a solid guarantee of discharge treatment
throughout the period preceding the ABS Legacy Account becoming actuarially sound. Thus, •
overall, the system created by the draft final-form rule fails to provide the guarantee of
uninterrupted, perpetual discharge treatment required by SMCRA.

10 In Section 2, the Federation demonstrates that the funding must come from the coal mining
industry, not taxpayers or other sources.
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There are many options for guaranteeing that the ABS Legacy Account will attain
actuarial soundness within the necessary timeframe. As we have advocated in a number of
letters to PADEP, including the June 12,2001 letter attached to our September 5,2006
comments to the EQB on the proposed rule in this proceeding, we believe that some variety of
severance fee is well suited to this purpose. For example, based on a projection of coal
production, the severance fee could be set at a rate expected to fully fund the ABS Legacy
Account within a specified number of years, with annual or bi-annual adjustments based on an
analysis by an independent actuary. Another option would combine imposing the existing, per
acre reclamation fee on the full permitted acreage, as PADEP did from 1981 through 2002,
expanding the fee to apply to all transfers of the relevant categories of permits (see Section 9,
below), and including in the annual fee rate calculation a target amount to be transferred into
ABS Legacy Account.

But the essential points are that in order to provide the required guarantee of perpetual
discharge treatment, the regulations must define the standard for being fully funded
conservatively (see Section 4, below), and then must guarantee that the ABS Legacy Account
will not only reach that level of funding, but also will do so within the relatively brief timeframe
during which the pay-as-you-go system of the Reclamation Fee O&M Account is capable of
guaranteeing the treatment of all of the relevant discharges. As drafted, the final-form
regulations do not ensure that the ABS Legacy Account ever will reach the self-sustaining level
necessary to be certified "actuarially sound."

2. The funding for the Reclamation Fee O&M Account and the ABS Legacy Account
must come from the coal mining industry.

Sometimes the "devil is in the details;" sometimes it is in the fundamentals. When it
comes to the source(s) of funding for two accounts that would be created by the draft final-form
rule, fundamentals are at stake.

The "weighty policy of cost internalization" is "a bedrock principle of SMCRA." West
Va. Mining and Reclamation Ass'n v. Babbitt. 970 F. Supp. 506, 509, 512 (S.D.W. Va. 1997).
This principle dictates that ""the cost of the environmental controls and reclamation
requirements . . . are properly borne by the mine operators."" Id. at 509 (quoting Cat Run Coal
Co. v. Babbitt. 932 F. Supp. 772,780 (S.D.W. Va. 1996) (quoting 119 Cong. Rec. 33181
(October 8,1973))). "The internalization of these costs is further mandated by the SMCRA's
bonding provisions." Cat Run Coal 932 F. Supp. at 781.

Up until it approved the provision struck down in Cat Run Coal. OSM had adhered to
SMCRA's policy of cost internalization in its oversight of West Virginia's alternative bonding
system. "OSM consistently ha[d] demanded all reclamation costs, including water treatment, be
covered not by landowners and others, but solely by the bond system funded by coal operators
and permittees," and had "required an industry-supported bond system that ensures the payment
of all present and future reclamation costs and, thereby, one that internalizes the costs of mining
in a manner consistent with the SMCRA." Cat Run Coal 932 F. Supp. at 781 n.17. The West
Virginia regulation at issue in Cat Run Coal would have held not only the mine operator and
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permittee, but also unspecified "other responsible part[ies]," liable for the costs of reclamation
exceeding the amount of the forfeited, site-specific bond. Id. at 775. By approving that
regulation, "OSM ha[d] attempted to externalize the costs of reclamation in direct contravention
of the clear statutory language and legislative history of the SMCRA." Id. at 781. The
reviewing court invalidated the regulation, holding that to the extent it "attempted] to impose
liability on landowners and others for the costs of reclamation, it [was] inconsistent with the
SMCRA." Id.

Under SMCRA's principle of cost internalization, all costs of reclamation must be borne
either individually or collectively by mine operators and permittees. Several provisions in the
draft final-form regulations, and one provision that the MRAB has recommended that PADEP
add to them, would violate this bedrock principle, and thus prevent OSM from approving the
regulations as part of Pennsylvania's regulatory program under SMCRA.

Draft Sections 86.187(a)(l)(iii) and 86.187(a)(2)(i) would authorize PADEP to deposit
"other moneys... including appropriations" into the Reclamation Fee O&M Account and the
ABS Legacy Account.11 Draft Sections 86.17(e)(4)(ii) and (v) would require PADEP to take the
revenue from these other sources into account in making its annual determination of the
reclamation fee. At its meeting on January 10,2008, the MRAB also recommended that PADEP
add language to draft Section 86.17(e)(3) that would remove PADEP's authority to collect the
reclamation fee after 2009 if an alternative funding source is found or created.

There are two fundamental problems with these provisions of the draft regulations and
the MRAB's recommendation. First, all of them would go beyond the scope of both the August
2006 proposed rule, which dealt with whether to continue collecting the reclamation fee, and the

11 Both provisions would authorize the deposit of "donations." If the donations are truly
charitable, including them in the two accounts would not violate the principle of cost
internalization, because the costs of reclamation would not be foisted upon others involuntarily.
Both provisions would authorize the deposit of "interest earned on other moneys in the Fund"
into the two accounts, with Section 86.187(a)(l)(ii) requiring PADEP to deposit an unspecified
portion of that interest in the Reclamation Fee O&M Account. In part because some portion of
these "other moneys in the Fund" comes directly or indirectly from mine operators, it seems
unlikely that the use of the interest in this manner would externalize any significant amount of
the treatment costs to be covered by the two new accounts. Draft Section 86.187(a)(l)(iii) would
(if authorized by statute) allow the fees paid by mine operators for "conversion assistance"
guarantees to be deposited into the Reclamation Fee O&M Account. Because those fees are paid
by fnine operators who participated in the ABS, the use of the fees in this manner would be
consistent with the policy that mine operators and permittees must bear the full costs of mine
reclamation. Similarly, the use of civil penalties collected from mine operators under PA
SMCRA for mine drainage treatment (draft Section 86.187(a)(l)(i)) would not offend SMCRA's
principle of cost internalization.
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comments supporting or opposing the proposal to discontinue the fee's collection.12 Cf. 45 P.S.
§ 1202. Second, by expressly authorizing the costs of reclaiming primacy (i.e., SMCRA
permanent program) sites to be imposed on parties other than mine operators and permittees -
whether taxpayers (through state appropriations) or others (through unspecified alternative
funding sources) - these provisions would contravene SMCRA and its principle of cost
internalization.

An alternative to Pennsylvania's reclamation fee as a funding source could be acceptable
if it comes from mine operators and permittees, such as the severance fee mentioned in Section
1 .B, above. But in the discussions related to this rulemaking, the industry representatives on the
MRAB made clear that their intention is exactly the opposite, namely to find an alternative
funding source that maximizes the externalization of costs by placing them to the greatest extent
possible on taxpayers or others outside the coal mining industry.13 In turn, that intention is
exactly the opposite of what is required by SMCRA, namely that all reclamation costs be placed
on mine operators and permittees.

It may be that no appropriations are forthcoming, and therefore that no deposits of
appropriations that would violate SMCRA's principle of cost internalization will be made to the
Reclamation Fee O&M Account or the ABS Legacy Account. Similarly, it may be that no
alternative to the reclamation fee as a funding source will be found or created. The problem,
however, is that because of the doctrine of administrative finality, one who objects to the use of
funds from non-industry sources for the reclamation of ABS Legacy. Sites must challenge the
inclusion in any state program amendment of provisions that would authorize the collection and
use of the funds in a manner that would violate SMCRA's principle of cost internalization. That
is to say, in order to challenge the authority to collect and use moneys from non-industry sources

12 Although the Federation's comments on the proposed rule suggested that additional
reclamation revenues could be generated through the adoption of a severance fee, our position on
the 2006 proposed rule itself was that "[discontinuing the collection of the reclamation fee
would be both unlawful and unwise^" (September 5,2006 Comments to EQB, p. 3, Comment
2). Moreover, in recommending that the EQB leave the reclamation fee in place, and in the court
briefs and earlier comment letter incorporated into our September 5,2006 comments to the EQB,
we made clear that the full costs of reclaiming the ABS sites must be imposed on the coal mining
industry in the first instance. To our knowledge, no commenting party suggested that the EQB
replace the reclamation fee with some other source of funding, or that funds from sources outside
the industry should be dedicated to reclaiming mines bonded under the ABS.

13 Two additional revisions recommended by the MRAB at the January 10,2008 meeting were
eliminating the $50 minimum amount of the reclamation fee from draft Section 86.17(e)(3), see
Section 10, below, and clarifying that only "excess" moneys in the Reclamation Fee O&M
Account may be transferred to the ABS Legacy Account under draft Section 86.187(a)(2)(i).
The Federation opposes both changes, which are rooted in the industry's objective of minimizing
the portion of the ABS Legacy Sites' reclamation costs borne by the industry. These two
additional changes are less problematic than the provisions discussed in the text of these
comments, however, because they would not expressly authorize the collection and use of
moneys from non-industry sources for the reclamation of primacy sites.
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to reclaim primacy ABS sites as being unlawful, one must do so at the time the authority is
approved as part of a program amendment, not at the time it is exercised (which would not take
the form of a program amendment, but the implementation of an approved program amendment).
For similar reasons, the landowner in Cat Run Coal did not wait for the state to try to impose
liability against it under the regulation challenged in that case, but instead immediately contested
OSM's approval of the regulation as a program amendment on the grounds the authority granted
by the regulation violated SMCRA, and specifically its principle of cost internalization.

Conversely, omitting from the regulations the placeholder provisions that would grant
advance authorization to collect and use funds from non-industry sources for reclaiming ABS
Legacy Sites would not create an administrative finality problem. That is to say, the failure to
include "appropriations" or other non-industry sources in the list of moneys that may be
deposited in the new accounts would not bar a future program amendment seeking to add them to
the list in the event such an appropriation becomes likely or an alternative funding source is
identified. And importantly, nobody could colorably claim that the failure to include placeholder
provisions authorizing the collection and use of non-industry funds to reclaim primacy sites
violates SMCRA or its implementing regulations.

The opposite of the placeholder provisions in question would expressly state in the text of
the regulations that no appropriations or other moneys from sources other than the coal mining
industry may be deposited in the Reclamation Fee O&M Account or the ABS Legacy Account.
Though it would encapsulate our position on this issue, the Federation does not suggest that the
pending reclamation fee regulations should be amended to include such an advance prohibition,
because its addition would be unnecessary, and could provoke a challenge to the eventual
program amendment that may prove unnecessary and counterproductive. The exact same is true,
however, about the advance authorization provisions in question: there is no need to address
today an issue about the use of non-industry funds that may never materialize, and doing so
today would be likely to provoke a challenge to any program amendment.

The Federation asks that the regulations take the neutral, middle ground by neither
expressly including/authorizing nor expressly excluding/prohibiting "appropriations" and other
extra-industry sources as sources of revenue for the Reclamation Fee O&M Account and the
ABS Legacy Account.14 We are not asking that the issue be resolved in our favor in the pending
rulemaking by including an advance prohibition against using funds from non-industry sources,
but by the same token, it should not be resolved in favor of the industry by including an advance
authorization for using such funds. The neutral course would help to keep this rulemaking
proceeding confined to its original scope and purpose, namely the collection and use of the
reclamation fee, cf. 45 P.S. § 1202, and would help to steer clear of legal challenges that might
unnecessarily interfere with the approval and implementation of the regulations.

If the General Assembly actually appropriates funding for one of the newly created
accounts, or if an alternative funding source to replace the reclamation fee is actually identified

14 As explained in footnote 11, above, the Federation does not object to authorizing the deposit of
donations into these accounts, so long as the donations are truly voluntary. Civil penalties,
conversion assistance fees, or other payments from industry sources also are acceptable.



14

and proposed, the issue of whether the ABS Legacy Sites may be reclaimed using funds from
non-industry sources may be joined. But unless and until such an event occurs, there is no
legitimate reason to provoke an immediate fight over that issue, which might prove both wasteful
and contrary to the objectives of the rulemaking. PADEP should eliminate the references to
"appropriations" from the final version of Sections 86.187(a)(l)(iii) and 86.187(a)(2)(i), should
change the words "other sources of moneys" in Section 86.17(e)(4)(ii) and "other sources" in
Section 86.17(e)(4)(v) to "donations," and should decline to include in Section 86.17(e)(3) the
language concerning "alternative sources" of revenue recommended by the MRAB.

3. The final regulations must include an enforceable commitment to timely
construction of adequate treatment systems at all ABS Legacy Sites currently
lacking them.

The federal regulation at issue in Kempthorne provides that alternative bonding systems
"must assure that the regulatory authority will have available sufficient money to complete the
reclamation plan for any areas which may be in default at any time." 30 C.F.R. § 800.1 l(e)(l)
(emphasis added). As construed by the Court of Appeals in Kempthorne. "any time" includes
today. But today, dozens of ABS discharge sites that have suffered bond forfeiture lack mine
drainage treatment systems altogether. Judging by notations and monitoring data in some of the
databases assembled by OSM and PADEP, other ABS discharge sites have some treatment
system or device that must be rehabilitated or replaced in order to provide adequate contaminant
removal.

The "projected expenditures of the Reclamation Fee O&M Account for operation and
maintenance costs for the current fiscal year," which is one of the factors PADEP would have to
consider in setting the reclamation fee rate under draft Section 86.17(e)(4), obviously would
depend upon the number of treatment systems expected to be in place during the upcoming year.
Thus, the draft regulations include a possible disincentive against installing discharge treatment
systems: by failing to spend the money it says it has on hand to build treatment systems at ABS
Legacy Sites, PADEP would be able to hold down the amount of funding that must be generated
by the reclamation fee to cover operation and maintenance costs, and thus the rate of the fee
itself, making that decision less controversial and likely to be challenged.

The draft regulations also include a countervailing incentive, namely that the ABS
Legacy Account cannot qualify as "actuarially sound" unless "construction of all necessary
discharge treatment facilities has been completed at all ABS Legacy Sites." (Draft Sees.
86.17(e)(6)(ii), 86.187(a)(2)(ii)(B)) That provision may have little effect, however, because
there is no guarantee that the ABS Legacy Account will ever reach the level of funding necessary
to satisfy another necessary criterion for qualifying as "actuarially sound." (See Section l.B,
above.) Moreover, at least in the short term, the disincentive discussed in the preceding
paragraph would exist, and that disincentive plainly would run counter to the requirement of 30
C.F.R. § 800.1 l(e)(l) to provide a guarantee of treatment in perpetuity at any ABS site that is in
default of the reclamation obligations.
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In order to prevent the collection of funding for the operation and maintenance of
treatment systems from being a partially hollow gesture, the Reclamation Fee O&M Account
must provide sufficient funding to operate and maintain treatment systems at all ABS Legacy
Sites, not some subset them. Unless and until every ABS Legacy Site has an adequate,
functioning treatment system, the ongoing obligation under 30 C.F.R. § 800.1 l(e)(l) cannot be
satisfied. As a result, in order to satisfy the Kempthorne's requirement to provide "enforceable
commitments or "enforceable obligations" rather than "policy aspirations," 497 F.3d at 353-54,
the pending regulations must include an enforceable commitment to complete the installation (or
rehabilitation) of treatment systems at every ABS Legacy Site by a reasonable, specified
deadline. PADEP has stated that it intends to build the necessary systems in the next two years,
but also has explained that it is reluctant to commit to that timeframe because the vagaries of the
Commonwealth contracting process, weather, or other circumstances may inhibit it from
fulfilling the commitment. There are three short responses to this reluctance.

First, "any time" started years ago at many of the ABS Legacy Sites, so the predicament
in which PADEP finds itself is one of its own creation, and one that brooks no further delay.
Second, the law generally makes allowances fat force majeure. Third, and dispositive, under
Kempthorne. PADEP's intentions or aspirations are insufficient; only an enforceable obligation
will suffice. To provide that necessary, enforceable commitment, the Federation recommends
that PADEP add the following provision to 25 Pa. Code § 86.187 as a new subsection (d):

(d) The Department will ensure that by December 31,2009, all post-mining
pollutional discharges at all ABS Legacy Sites are being treated by systems
that provide sufficient treatment to satisfy all applicable hydrologic
reclamation and water quality protection standards.

4. The regulations must specify in greater detail the standard for determining whether
the ABS Legacy Account contains sufficient funds to be "actuarial!? sound."

The third criterion for finding the ABS Legacy Account "actuarially sound" is that the
account "contains funds which generate interest at a rate and in an amount sufficient to pay the
annual operation and maintenance costs for treatment post-mining pollutional discharges at all
ABS Legacy Sites." (Draft Sees. 86.17(e)(6)(iii), 86.187(a)(2)(ii)(C)) Or, in other words, the
account must contain enough money to generate enough interest to cover all treatment costs at
the relevant mines in perpetuity. Here, the devil is in the (missing) details: the failure to define
the standard for determining what is "enough interest," and thus "enough money" in the
Account. Whether or not the ABS Legacy Account would provide the required guarantee of
perpetual discharge treatment is dependent on the standard adopted.

For the short-term, pay-as-you-go system, the draft regulations require that PADEP set
the reclamation fee at a level designed to maintain a $3 million minimum balance in the
Reclamation Fee O&M Account. (Draft Sec. 86.17(e)(3)) The idea behind that minimum
balance requirement is that in order to provide the required guarantee of discharge treatment,
there must be more money available than the amount PADEP predicts it will need in the
upcoming year. Because predictions sometimes prove inaccurate, unanticipated event occur, and
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so on, there must be a "cushion" available to handle expenses that exceed projections, and thus
ensure that discharge treatment will be adequate and uninterrupted at all ABS Legacy Sites in the
near term. Although it is unlikely that $3 million is a sufficient cushion to provide a solid
guarantee for very long (see Section 1 .A, above), the draft regulations would set a clear standard
for how much money must be available in the Reclamation Fee O&M Account.

The same cannot be said with respect to the ABS Legacy Account. One possible
interpretation of the actuarial soundness criterion quoted above would be that the predicted long-
term average annual interest must meet or exceed the predicted long-term average annual
expenditures. That standard, however, would provide (on average) no margin of safety or
"cushion" against prediction errors or other unexpected events. Basing the required amount of
the account's principal on such a standard would create an unacceptably high risk that the
expenditures would erode the principal to the degree that the account would generate insufficient
earnings to be sustainable, and eventually would be completely spent. An alternative, "worst
conceivable case scenario" approach would set the principal amount so that the lowest
conceivable amount of annual earnings would fully cover the highest conceivable annual
expenditures, a standard that would (in the absence of inconceivable events) prevent any erosion
of the principal in the account, and thus ensure that it would sustain the necessary treatment in
perpetuity. Between these two examples lies a range of possible standards that would take into
account the distribution and probabilities of the possible outcomes on each side of the ledger in a
given year (e.g., 90% (statistical) confidence that the account's earnings in a given year would
meet or exceed its expenditures).

This issue is complicated by several factors. At the time the determination of whether or
not the account is actuarially sound must be made, the "database" of earnings and expenditures
may be too limited to allow meaningful statistical analysis. Another complication arises from
the combination of the nature of the treatment obligations and the lack of an adjustment
mechanism to handle discontinuities (both expected and unexpected). The ABS Legacy Account
would provide a more or less steady stream of income, but the treatment cost obligations it must
handle are not as steady. If treatment systems never had to be replaced, or if (like the
Reclamation Fee O&M Account) the revenue side of the ledger could be adjusted on a short term
basis to cover the episodic costs of treatment system replacement,15 determining the amount of
principal needed to provide earnings sufficient to cover the other costs of discharge treatment
would be fairly straightforward. (Even in that situation, however, one still would need a more
definitive standard like those discussed in the preceding paragraph.) The fact that the ABS
Legacy Account would have no mechanism for making infusions of capital to deal with declines
in earnings or spikes in treatment costs means that it must have more principal and generate more
earnings - provide more cushion - than it would need if it had such a mechanism to make short-
term adjustments for episodic shocks to the system.

One strategy for addressing these complexities would be to require periodic evaluation of
the ABS Legacy Account's soundness after the account is initially found to be "actuarially
sound," and to provide for automatic reinstatement of the reclamation fee in the event the

15 Some of these episodic costs would be for expected, scheduled replacement of systems or
components, others for unexpected replacements resulting from premature failures.
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account is determined to have become actuarially unsound. Adding such provisions to the
regulations would take some of the weight off the initial determination of whether the ABS
Legacy Account has become actuarially sound, but they would not resolve the issue of how to
articulate a more definitive standard for determining if the account has enough money.
Moreover, it would be difficult to establish - perhaps decades before their application - the
procedures for restarting the collection of the reclamation fee, or to define in advance how
PADEP should initially set and adjust the rate of the re-initiated fee (including how quickly it
should attempt to restore the ABS Legacy Account to actuarial soundness).

The common sense notion that an account once found to be actuarially sound might later
become actuarially unsound, however, has significant implications for the issue at hand of
specifying the standard for determining whether the ABS Legacy Account has attained the status
of actuarial soundness that is so critical in the scheme of the new draft regulations. That is
particularly true when, as here, the system being created must work forever (i.e., the future that
must be predicted is assumed to be infinite), and there is only one shot for getting it right (i.e.,
whether or not the system ends up working forever depends entirely on whether the ABS Legacy
Account truly has enough money at the time it is deemed "actuarially sound.") When you only
get one shot to get it right for eternity, that shot has to be "money in the bank," so to speak.

The first implication of this "one shot for eternity" situation is that the determination of
actuarial soundness must be made by an independent, professional actuary. Adding this
requirement to the regulations would have the added benefit of helping to ensure that OSM
would accept any report finding the ABS Legacy Account "actuarially sound" as satisfying
Pennsylvania's outstanding obligation under 30 C.F.R. § 938.16(h).

The second implication is that the standard for determining whether the ABS Legacy
Account contains enough money to be considered actuarially sound must be very conservative,
that is, erring heavily on the side of having too much money. It does not appear that the
Actuarial Standards Board has an Actuarial Standard of Practice that is on point, which is not
surprising given the unique situation presented. Unless such a specific standard of a recognized
actuarial organization can be identified, the regulations should require that the determination be
made in accordance with the Code of Professional Conduct adopted by the five U.S.-based
actuarial organizations (the American Academy of Actuaries, the American Society of Pension
Actuaries, the Casualty Actuarial Society, the Conference of Consulting Actuaries, and the
Society of Actuaries), taking into account the critical factors, which should be listed in the
regulation. Taking this approach, we recommend that PADEP replace draft Sections
86.17(e)(6)(iii) and 86.187(a)(2)(ii)(C) with the following:

An independent actuary under contract to the Department, who satisfies the
Qualification Standards (including Continuing Education Requirements)
for Actuaries Issuing Statements of Actuarial Opinion in the United States
promulgated by the American Academy of Actuaries, certifies in a written
report to the Department that the ABS Legacy Account contains sufficient
funds to guarantee, in perpetuity, that the minimum expected amount of
interest generated by the funds in the account in any given year will meet or
exceed the maximum OM&R costs expected in any given year for treating
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all post-mining pollutional discharges at all ABS Legacy Sites. In
determining whether the ABS Legacy Account satisfies this standard, the
actuary will follow the Code of Professional Conduct adopted by the
American Academy of Actuaries, the American Society of Pension
Actuaries, the Casualty Actuarial Society, the Conference of Consulting
Actuaries, and the Society of Actuaries, and will assume that all post-
mining pollutional discharges at all ABS Legacy Sites require treatment in
perpetuity, and that the ABS Legacy Sites Account will in the future receive
no additional funding from sources outside the Account. The actuary's
report will be considered a public record of the Department. The
Department will submit a copy of the actuary's report to the federal Office
of Surface Mining Reclamation and Enforcement.

(Note that this draft provision uses a new term, "OM&R costs." In Section 8.B of these
comments, below, we recommend that PADEP add a definition for the term "OM&R Costs" to
Section 86.1 of the regulations.)

5. The regulations must require, as a fourth condition for finding that the ABS Legacy
Account is "actuarially sound," that all construction, recapitalization, and operation
and maintenance costs at ABS Legacy Sites paid by non-SMCRA government
funding programs have been refunded from the Reclamation Fee O&M Account.

SMCRA's bedrock principle of cost internalization discussed in Section 2, above, already
has been violated at some ABS Legacy Sites, where construction, replacement, or operation and
maintenance of treatment systems has been funded, in whole or in part, by one or more resource
conservation funding programs rather than the reclamation bonding program under SMCRA.
For example, when the failed treatment systems at REM Coal Company's Small and Orcutt
mines in Jefferson County (SMP Nos. 33743044 and 33803040) were replaced in 2003-2005,
more than $450,000 in public funds had to be added to the remaining bond funds in order to
finance the construction of new treatment systems. There, most of the funding was provided
through grants under the federal Watershed Protection and Flood Prevention Act, also known as
"P.L. 566." PADEP awarded a state Growing Greener grant in the amount of $1.1 million for
the recently-completed treatment system at Glacial Minerals, Inc.'s Reed mine in Clarion County
(SMPNo. 1679125).16

16 The Reed mine was on the "List of ABS Primacy Forfeitures with Longterm Discharges" that
is Appendix 4 to the "Pennsylvania Bonding System Program Enhancements" submitted by
PADEP to OSM on June 5,2003. That list was part of the Administrative Record in the
Kempthorne case (AR 306-09). Although it is unclear when or. why the Reed mine was removed
from the list of ABS primacy bond forfeiture discharge sites maintained by PADEP and OSM, it
does not appear on the current list. For the moment, we simply note that the Reed mine has.a
primacy style permit number that lacks the letters ("SM" or "BSM") indicative of a "pre-
primacy" site, and that it was classified by the agencies as a primacy site for years, including in
the Administrative Record certified by OSM in the Kempthorne case.
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Under the draft final-form regulations, going forward, all treatment activities at all ABS
Legacy Sites, including those currently supplied by volunteers or other funding programs, would
be provided by the Reclamation Fee O&M Account or the ABS Legacy Account. But
prospectively covering the necessary expenses is not enough. All of the treatment expenses at
the ABS Legacy Sites should have been borne by the industry-funded ABS bond pool. Using
public funds to defray those expenses ^permissibly externalized to the general public costs that
Pennsylvania mine operators and permittees must bear. As a result, the draft final-form
regulation should require, as a fourth condition for finding the ABS Legacy Account actuarially
sound, that all construction, recapitalization, and operation and maintenance costs at ABS
Legacy Sites that were paid by non-SMCRA government funding programs have been refunded
from the Reclamation Fee O&M Account. That use of the Account would be authorized by
Section 86.187(a)(l )(iv) of the draft final-form regulations. Using the terminology suggested in
Section 8.B, below, we recommend that PADEP add this fourth condition as new Sections
86.17(e)(6)(iv) and 86.187(a)(2)(ii)(D), which would provide:

The amount of all construction and OM&R costs associated with treating
post-mining pollutional discharges at ABS Legacy Sites that was paid using
grant funds provided under the federal Watershed Protection and Flood
Prevention Act, P.L. 83-566, 68 Stat. 666, as amended, 16 U.S.C. §§ 1001-
1008, Section 319 of the federal Clean Water Act, 33 U.S.C. § 1329, or the
Commonwealth of Pennsylvania's Growing Greener or Growing Greener II
programs has been refunded from the Reclamation Fee O&M Account to
the funding source or program that provided the grant. For any grant
provided by the Commonwealth of Pennsylvania's Growing Greener or
Growing Greener II programs, the amount of the grant will be refunded to
the Growing Greener program that is in effect at the time of the refund. The
Department will submit to the federal Office of Surface Mining
Reclamation and Enforcement a report identifying, by site permit number,
grant source and amount, and refund recipient and amount, all refunds made
in order to satisfy this condition, which report will be a public record of the
Department.

6. PADEP should delete the provision of the draft final-form regulations purporting to
declare PADEP's annual determination of the required amount of the reclamation
fee to be appealable to the Environmental Hearing Board.

PADEP annually publishes notice of its bond rate guidelines for coal mines in the
Pennsylvania Bulletin. Kg,, 37 Pa. Bull 1093 (March 3, 2007) (effective April 1,2007). To our
knowledge, no mine operator or other party ever has appealed any of those guidelines to the
EHB within thirty days after their publication or effective date. The Federation believes that the
EHB would have jurisdiction to entertain a challenge to the bond rate guidelines only after they
are applied in determining the amount of the bond for a specific mine.
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Paralleling the annual publication of PADEP's bond rate guidelines, Section 86.17(e)(5)
of the draft final-form regulations would provide that "[adjustments to the amount of the
reclamation fee will become effective upon publication in the Pennsylvania Bulletin." That
section would go on, however, to declare in its last sentence: "The Department's determination
of the required amount of the reclamation fee . . . will be a final action of the Department
appealable to the Environmental Hearing Board." PADEP should remove this last sentence from
Section 86.17(e)(5) because the EQB has no authority to determine the jurisdiction of the EHB
by declaring actions of PADEP to be appealable or unappealable. In addition, the presence of
this unlawful provision could impede the promulgation of the regulations by preventing them
from being approved for form and legality.

The jurisdiction of the EHB is defined by Section 4 of the Environmental Hearing Board
Act, 35 P.S. § 7514 (Jurisdiction). The EHB Act grants the EHB itself the power to adopt rules
and regulations governing its hearings, 35 P.S. § 7515(c), and establishes a Rules Committee to
recommend such rules and regulations to the EHB. Id. § 7515(a), (c). Although the EQB had
the power to promulgate rules and regulations for the EHB prior to the EHB Act's effective date
of January 1,1989 (when the EHB was part of the Department of Environmental Resources), the
EQB no longer has such authority. See 71 P.S. §§ 180-1,510-20.

The Federation believes that like the annual bond rate guidelines, PADEP's annual
adjustment of the reclamation fee would not be immediately appealable to the EHB, and could be
challenged only after it is applied during the permitting of a specific-mine. Whether or not we
are correct on that score, however, it is beyond question that the issues of whether, when, and by
whom PADEP's annual adjustment of the reclamation fee would be appealable are determined
exclusively by provisions of the EHB Act, 35 P.S. § 7514(a), (c), and the EHB's rules of practice
and procedure, 25 Pa. Code §§1021.2 (defining "action"), 1021.51. Because the EQB lacks the
authority to define the jurisdiction of the EHB, the final sentence of draft Section 86.17(e)(5)
would be a nullity. It also could prove wasteful as a practical matter, because by purporting to
determine whether the EHB has jurisdiction over a particular Department action, and thus
straying beyond the statutory authority of the EQB, see 71 P.S. §§180-1, 510-20, that sentence
would jeopardize the approval of the rulemaking for form and legality. See 45 P.S. § 1205. As a
result, PADEP should delete the last sentence from draft Section 86.17(e)(5).

7. Where possible, the final-form regulations should use the active voice and the word
"will" to express duties.

In various places, the draft final-form regulations use "must" or "shall," rather than the
Legislative Reference Bureau's preferred "will," to define duties or required actions. Where
possible, PADEP should revise the language to conform to the Legislative Reference Bureau's
preference, and should use the active voice to clarify the actor subject to the duty. Failing to do
so may slow the review and approval of the regulations for publication.
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8. Definitions: Draft Section 86.1

A. ABS Legacy Sites

The words "and is insufficient to cover the cost of treating the discharge" at the end of
the draft definition of the term "ABS Legacy Sites" would either be superfluous (because a trust
that is not fully funded is by definition unable to cover the treatment costs in perpetuity), or
would impermissibly allow PADEP to change a determination that is administratively final. If a
treatment trust is not "fully funded," then it fails to contain the funding PADEP determined to be
necessary to treat the relevant discharge in perpetuity. Unless that determination has been
appealed, it is administratively final, and should be as binding on PADEP as it is on every other
person. If the mine operator later defaults on its obligation to fully fund the trust, PADEP should
not be able to remove the site from the category of ABS Legacy Sites by reassessing the amount
of money needed to fully fund the trust. PADEP therefore should remove the words "and is
insufficient to cover the cost of treating the discharge" from the end of the definition of "ABS
Legacy Sites" in the draft addition to Section 86.1

B. Operation and Maintenance Costs, Recapitalization Costs, and OM&R Costs

Although the draft final-form regulations repeatedly use the term "operation and
maintenance costs," they would not add a definition of that term to Section 86.1, which contains
all the definitions for Chapter 86. The draft regulations do include a> definition for the term
"Recapitalization Costs," which, as defined in the new draft additions to Section 86.1, would
include "the costs to install treatment systems with lower operation and maintenance costs than
the system being replaced." Under this definition, "recapitalization costs" and "operation and
maintenance costs" are two different things, which comports with the common understanding:
one concerns rebuilding or replacing the equipment or system, the other concerns running it and
keeping it running.

The last sentence of draft Sections 86.17(e)(l) and 86.187(a)(l)(iv), however, would
create confusion, and a circularity problem, by providing that "[fjor purposes of this section,
operation and maintenance costs includes recapitalization costs." Perhaps the references to "this
section" in these provisions mean Sections 86.17 and 86.187 as a whole, and thus would carry
through to all other provisions of those sections. But that result is not clear from the regulations
as drafted, and in any event, this point is too important to leave any possible ambiguity.
Moreover, it is unnecessarily confusing to say that for some purposes, "operation and
maintenance costs" are just that, but for other purposes, they also include costs for work that is
neither operation nor maintenance.

The Federation suggests that PADEP delete the final sentence from draft Sections
86.17(e)(l) and 86.187(a)(l)(iv), and that it include three "cost" terms and definitions in Section
86.1: "operation and maintenance costs," "recapitalization costs," and "OM&R costs," with the
last term simply being the combination of the first two. In accordance with our understanding of
the new provisions in the draft final-form regulations, these changes would require that with one
exception (in the definition of "Recapitalization Costs" quoted above), the term "operation and
maintenance costs" would be replaced by "OM&R costs" throughout the provisions being newly
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added to the final-form regulations. (Thus, we have included the term "OM&R costs" in the
language proposed in Sections 4 and 5 of these comments.) We also recommend that the
"Reclamation Fee O&M Account" be renamed the "Reclamation Fee OM&R Account," but we
have used the former term throughout these comments.

C. Primacy Alternate Bonding System

To parallel the specificity in the starting date of July 31,1982, PADEP should change the
ending date of "2001" to "August 4,2001" in the draft definition of "Primacy Alternate Bonding
System" that would be added to Section 86.1.

9. The reclamation fee should apply to the entire permit area, not just the operational
area, and should apply to permit transfers.

On page 4 of our June 12, 2001 comments17 on the May 2001 draft of Technical
Guidance Document No. 563-2504-001, "Conventional Bonding for Land Reclamation - Coal,"
the Federation noted that "the TGD does not explain how the 'conversion' to an all-conventional
bonding system will affect DEP's collection of the $100 per acre reclamation fee under 25 Pa.
Code § 86.17(e), which remains part of the approved Pennsylvania program." PADEP did not
responded directly to this comment, and did not address the reclamation fee in the final, August
4,2001 TGD. PADEP's Comment/Response document, however, suggested that the total
amount in reclamation fees collected each year would not be affected, stating that PADEP
"collects approximately $600,000 from reclamation fees per year from active operators,"
Comments and Responses, Conventional Bonding for Land Reclamation - Coal, 563-2504-001,
p. 22 (July 12,2001), a figure that was in line with the average of $680,000 per year in
reclamation fee collections during 1995 through 1999. See PADEP, "Assessment of
Pennsylvania's Bonding Program for Primacy Coal Mining Permits," p. 33 (Feb. 2000).

Sometime in 2002, however, without any public notice,18 PADEP stopped applying the
$100 per acre reclamation fee to the entire permit area and switched to applying it to the smaller
"operational area" under the new conventional bonding program. As a result, the amount of
reclamation fees collected dropped precipitously in 2003. But for the switch, PADEP would
have collected roughly $2.5 million in additional reclamation fee revenue over the last five
years,19 which could have put the ABS Legacy Account that much closer to actuarial soundness.

17 This June 12,2001 comment letter is "Attachment 2" to the Federation's September 5,2006
comments on the proposed rule in this rulemaking proceeding.

18 In what was presented as a "proposed" revision to TGD No. 563-2504-001, PADEP published
a notice in October 2004 stating that it was "adding a section about when and how reclamation
fees are still collected." 34 Pa. Bull. 5650 (October 9,2004). The notice did not mention that
the new section merely documented a change that had occurred in practice two years earlier.

19 For the mining permit applications in the relevant categories that PADEP received during 2007
and had not denied or returned to date, applying a reclamation fee of $100 per acre to the entire
permit area would generate nearly $1.2 million in revenue.



23

As the Federation has explained in Section 1 of these comments, guaranteeing the
uninterrupted treatment of the relevant discharges in perpetuity depends on the ABS Legacy
Account being fully funded rather quickly. Moreover, even for treatment decades in the future, a
dollar received today means more than a dollar received twenty years from now, because of the
ability of today's dollar to earn twenty more years of interest. We therefore recommend that
PADEP revise the introductory portion of Section 86.17(e) to provide that, for both new permits
and permit transfers, PADEP will collect the reclamation fee for each acre of the permitted area,
and will collect the fee for each acre of additional area permitted under permit amendments or (in
the anthracite region) "corrections." Although PADEP has not historically applied the
reclamation fee to permit transfers, a permit transfer is the initial issuance of the permit to the
new permittee, and there is no statutory impediment to PADEP exercising its discretion in this
manner.

10. PADEP should retain a minimum reclamation fee rate in Section 86.17(e)(3)
of the regulations, but should set the minimum rate at $100 per acre.

The MRAB recommended that PADEP delete the last sentence from Section 86.17(e)(3)
of the draft final-form regulations, which states: "The minimum amount of the reclamation fee
shall be $50 [per acre] until the ABS Legacy Sites Account is actuarially sound." For the
reasons explained in the preceding section and in Section 1, above, PADEP must generate
revenue as quickly as reasonably possible in order to provide an effective guarantee of perpetual
discharge treatment at all ABS Legacy Sites. And for the reasons explained in Section 2, above,
it is not only appropriate, but also mandated by SMCRA, that the source of funding for
addressing the ABS's legacy be the coal mining industry. As a result, we oppose the MRAB's
recommendation and urge PADEP to retain a minimum reclamation fee rate in the regulations.
Further, PADEP should prevent any backsliding by substituting the current fee rate of $100 per
acre as the rnrnimum rate figure. Whatever specific minimum rate it chooses, however, PADEP
should add the words "per acre" to the last sentence of Section 86.17(e)(3) after the dollar figure.

11. PADEP should make clear that the $3 million minimum balance target for the
Reclamation Fee O&M Account would have no effect on authorized expenditures
for discharge treatment.

One portion of Section 86.17(e)(3) of the draft final-form regulations states that "the
reclamation fee must be adjusted as necessary to ensure that there are sufficient revenues to
maintain a balance in the reclamation fee O&M Account of at least $3,000,000." We understand
that targeting a minimum balance of $3 million is intended to provide a margin of safety, a
"cushion" that would be available to cover treatment expenses hi the event costs unexpectedly
increase or revenues unexpectedly decline. The quoted language might be misread, however, to
restrict PADEP from making expenditures for current treatment activities that would take the
account's balance below $3 million, or that are required when the account's balance already has
fallen below that figure. To guard against such a misinterpretation, we suggest that PADEP add
a comma after the figure "$3,000,000" in Section 86.17(e)(3), followed by: "but this requirement
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is not intended and may not be construed to prohibit or limit any expenditure of funds that would
reduce the account's balance below $3,000,000, or that would occur when the account's balance
already is below $3,000,000."

Thank you for your consideration of these comments. Please feel free to contact me at
717-214-7925 if you have any questions.

Sincerely,

KurtJfJ^eist
Senior Attorney

cc: George Rieger, Chief, OSM Pittsburgh Field Division, Harrisburg Office (by first class mail)


